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CPI NI O\t

Presently before the Court are notions to reconsider our
Novenber 9, 2000, Decision and Order (the “Decision” and “Order”)
filed by Defendants Donald Tall ey, Stephanie Redw ne, Jill Fox,
Mat t hew Jenki ns, and Sue McMurray (collectively, “the Defendant
Enpl oyees”) and a notion to anmend or clarify our Decision and

Order by Defendant Bl ount Menorial Hospital (“Blount”).

' This OQpinion constitutes the findings of fact and
concl usions of law of the Court pursuant to Federal Rul e of
Bankr upt cy Procedure 7052.



I FACTS

The background facts are detailed in our Decision. |In our
Order, we enjoined Blount fromenploying any of the former or
current enpl oyees of one of the Debtors, East Tennessee |nfusion
and Respiratory, Inc., d/b/a Fox Home Medical (“Fox”), or
soliciting any of Fox’s fornmer or current custoners. W also
di rected the Defendant Enpl oyees to turn over any of Fox’s

property which is in their possession.

1. DI SCUSSI ON

A notion for reconsideration under Federal Rule of
Bankruptcy Procedure 9023 is an extraordinary neans of relief in
whi ch the novant nust do nore than sinply reargue the facts or

| aw of the case. See North River Ins. Co v. Ci gnha Rei nsurance

Co., 52 F.3d 1194, 1218 (3d G r. 1995)(a notion to reconsider
must rely on one of three nmmjor grounds: “(1) an intervening
change in controlling law, (2) the availability of new evidence;
or (3) the need to correct clear error [of |law or prevent

mani fest injustice”)(quoting Natural Resources Defense Council V.

United States Envtl. Protection Agency, 705 F. Supp. 698, 702

(D.D.C. 1989)); Harsco Corp. v. Zlotnicki, 779 F.2d 906, 908 (3d

Cr. 1985)(“The purpose of a notion for reconsideration is to
correct manifest errors of law or fact or to present newy

di scovered evidence”); Dentsply Int’l., Inc. v. Kerr Mg. Co., 42




F. Supp.2d 385, 417 (D. Del. 1999)(“[rnotions for reargunent]
shoul d be granted sparingly and shoul d not be used to rehash
argunments already briefed or allow a ‘never-ending’ polenc

between the litigants and the Court”).

A. Blount’s Motion to Anend or Jarify

Blount’s notion is premsed, in part, upon our conclusion in
the Decision that the Debtors are likely to succeed in
establishing that Blount tortiously interfered with the Debtors’
busi ness relations. To the extent that Blount seeks to reassert
its prior position regarding our evidentiary findings or |egal
concl usi ons, we concl ude that we have not nmade a “clear” or
“mani fest” error and therefore Blount has failed to neet the
standards required for reconsideration or reargunent.

Because we found it |likely that the Debtors would succeed on
the nerits of their claim we granted a prelimnary injunction
prohi biting Blount fromhiring any of Fox’s current or forner
enpl oyees or soliciting any of the fornmer or current custoners of
Fox pending a final determnation of the nerits of the adversary.
In its notion to anmend or clarify, Blount asserts that the
injunction was not narrowmy tailored to the harm which we

concl uded was caused by Blount. See Davis v. Rommey, 490 F.2d

1360, 1370 (3d Cir. 1974)(“Injunctions . . . nust be tailored to

renedy the specific harnms shown”); A d Charter Distillery Co. v.




Continental Distilling Corp., 174 F. Supp. 312, 331 n.127 (D

Del. 1959)(“Injunctions . . . should be no broader than is
necessary to give adequate protection to the plaintiff”).
Bl ount raises a nunber of issues for clarification:

(1) Wether Blount should be enjoined from
contacting or soliciting a current
hospital patient who was not a custoner
of Fox when this adversary proceedi ng
was filed but is now a custoner of Fox;

(2) Wether Blount should be enjoined from
contacting or soliciting a current
hospital patient who was not a custoner
of Fox at the commencenent of this
adversary proceeding but is a Fox
custonmer now and al so has need of non-
oxygen services (which the Debtors do
not provide);

(3) Whether Blount should be enjoined from
contacting or soliciting a Fox custoner
(as of the date of the adversary
proceedi ng) who was not a hospital
patient at the comrencenent of the
adversary proceeding, but nowis a
hospital patient who has need of non-
oxygen DME services; and

(4) \Wether Blount should be enjoined from
contacting or soliciting a patient for
honme heal th care services where that
pati ent was a Fox custoner at the tine
t he adversary proceedi ng was commenced
but where Fox was not rendering hone
health care services to that patient.

We agree with Blount that the | anguage in the original
Deci sion and Order extends too far because it exceeds the relief
needed to renmedy the harm caused by Blount’s interference with

t he busi ness of Fox. In the Decision, we concluded that an



I njunction was necessary to shield Fox fromthe possible harm
caused by Blount’s actions. W did not intend it to be w el ded
as a sword to give Fox a conpetitive advant age.

Specifically, we found that Blount had inproperly received
Fox’s customer list, as well as financial and other business
i nformati on about Fox. W therefore concluded that an injunction
was necessary to prevent Blount fromusing that informtion.
However, we did not intend to prevent Blount from conpeting with
Fox through legitimate neans. That is, we did not intend to
prohi bit Blount from conpeting with the Debtors for future
custoners, so long as Blount did not use information inproperly
obtained. Prohibiting Blount fromsoliciting anyone who was a
custoner of Fox as of the filing of the adversary proceedi ng
permts conpetition but denies Blount any advantage fromits
i mproper actions.

Bl ount al so asks for clarification of the types of services
to which the injunction applies: that is, if a patient was
recei ving one service fromFox pre-petition, may Bl ount solicit
that custoner for a different service. Because Blount’s conduct
has given it an unfair advantage (by identifying potenti al
custoners for home health services), we conclude that Bl ount
shoul d not be permitted to solicit any person who was a custoner

of Fox prior to the date of the commencenent of this adversary



proceedi ng for the sanme service or any service which Fox offers.

W will clarify the Decision and Order accordingly.

B. The Modtions for Reconsideration of M. Redw ne,
M. Jenkins, and M. Talley

In their respective notions, Ms. Redw ne, M. Jenkins and
M. Talley assert that there was evidence that other enpl oyees

breached their duty to the Debtors by, inter alia, witnessing the

transfer consent fornms. However, they assert that there was no
evi dence presented that they had any inproper contact with any
Fox custoners or that they commtted any acts which woul d give
rise to an allegation of breach of duty of their loyalty.?

W agree that the record does not contain any evidence which
specifically denonstrates that Ms. Redw ne, M. Jenkins, or
M. Talley breached their fiduciary duty. Qur original decision
was not prem sed on such a finding, however. It was based on our
prelimnary finding that Blount had interfered with Fox’s
contracts with its customers and enpl oyees.

Consequently, we only enjoined the Defendant Enpl oyees from

| eaving the Debtors’ enploy and going to work for Blount.® The

2 Talley also asserts he retired from Fox and does not seek
to be enployed by Blount. The Debtors have agreed to dism ss him
fromthe adversary, although no stipulation has been filed yet.

® W also required the enpl oyees to turn over any property
of the Debtors which is in their possession, pursuant to section
542 of the Code.



Def endant Enpl oyees are not prohibited from being enpl oyed by
anyone el se in any industry, including the DVE industry. They
may work for any enployer who is willing and able to hire them
Bl ount, however, has been prohibited fromhiring any of the
former enpl oyees of Fox because of its inproper action.

Even if we had not enjoined the Defendant Enpl oyees from
wor ki ng for Blount, the effect of our Order woul d be the sane
since Blount is enjoined fromhiring them Therefore, the
notions for reconsideration of Ms. Redwi ne, M. Jenkins, and

M. Talley are denied.

C. Ms. Fox's Mbtion for Reconsideration

We noted on page 10 of the Decision that the Debtors and
Ms. Fox had agreed that Ms. Fox could be enpl oyed by Bl ount so
|l ong as she did not work in the DVE business. W inadvertently
omtted that provision fromthe Order. Therefore, we grant the
Motion of Ms. Fox for Reconsideration and will nodify our Order

accordingly.

D. Ms. McMurray’'s Motion for Reconsideration

Ms. McMurray had a non-conpete agreenent wth Fox.
Consequently, in our Decision and Order, we enjoined her from
going to work for any conpetitor of Fox. However, that agreenent

expired by its terns on July 31, 2000. W did not intend to



extend the termof that agreement but only to enforce it.
Therefore, we will nodify our Order to delete any prohibition
agai nst Ms. McMurray working for any other conpany whi ch conpetes

wi th Fox, except Blount.

[11. CONCLUSI ON

For the foregoing reasons, we reaffirm in part, and

clarify, in part, our Novenber 9, 2000, Decision and O der.

BY THE COURT:

Dat ed: January 5, 2001

Mary F. Walrath
Uni ted States Bankruptcy Judge
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ORDER
AND NOW this 5TH day of JANUARY, 2001, upon consideration
of the Motions for Reconsideration of Jill Fox, Mtthew Jenkins,
Donal d Tal | ey, Stephani e Redwi ne, and Sue McMurray, and the
Motion to Anend or Clarify of Blount Menorial Hospital, it is
her eby
ORDERED that the Mdtion to Amend or Clarify of Bl ount

Menorial Hospital is GRANTED, in part, as follows: Bl ount is



enjoined fromdirectly contacting or soliciting anyone who was a
custoner of Fox prior to the date of the filing of this adversary
proceedi ng for any service which Fox was providing (or could have
provided); and it is further

ORDERED that the Modtion for Reconsideration of Ms. Redw ne,
M. Jenkins, and M. Talley is DENIED;, and it is further

ORDERED t hat the Mdtion for Reconsideration of Ms. Fox is
GRANTED to permit Blount to enploy Ms. Fox so | ong as she does
not work in the DVE business; and it is further

ORDERED t hat the Mtion for Reconsideration of Ms. McMirray
IS GRANTED and our Order is nodified to delete any prohibition
agai nst Ms. McMurray working for any ot her conpany which conpetes

wi th Fox, except Bl ount.

BY THE COURT:

Mary F. Walrath
Uni ted States Bankruptcy Judge
cc: See attached
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